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Investing in distressed assets in Belgium

BY STEVEN DE SCHRIJVER AND THOMAS DAENENS

n 1 April 2009, the new Belgian Business

Continuity Act entered into force. This
Act replaced the previous legislation relat-
ing to the judicial composition of companies
(gerechtelijk akkoord | concordat judiciaire),
which was often criticised and proved to be
rather unsuccessful.

The former legislation imposed very strict
conditions on companies in order to be eligible
for judicial composition, as a result of which, it
never offered a real alternative to bankruptcy.
As soon as the conditions for bankruptcy were
met (i.e., when a company was in a situation
of persistent cessation of payment and was un-
able to obtain credit), the company had an ob-
ligation to petition for bankruptcy within one
month. The new Business Continuity Act pro-
vides that being in a state of bankruptcy does
not in itself rule out the option of opening or
continuing reorganisation proceedings. There-
fore, the continuity of the business has become
a real alternative to bankruptcy: the aim of the
reorganisation, rather than the fact the debtor
is facing bankruptcy, is now the deciding fac-
tor when choosing between bankruptcy and
reorganisation proceedings.

The Business Continuity Act offers a com-
bination of three different options to facilitate
the judicial reorganisation of companies expe-
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riencing financial difficulties: (i) a court-as-
sisted voluntary agreement with creditors; (ii)
a collective agreement with the creditors; and
(iii) a transfer of all or part of the business un-
der the supervision of the court.

A court-assisted voluntary agreement with
creditors is a settlement negotiated by the
debtor with a number of its creditors (at least
two) with a view to reorganising its business.
Such an agreement, reached without judicial
involvement, must simply be filed in a regis-
ter with the competent court, but will remain
confidential (i.e., third parties cannot access
it). The debtor can also first seek judicial pro-
tection before negotiating a reorganisation
plan, with some or all of its creditors. In that
case, the court’s role is to confirm the plan in
its judgement and close the reorganisation pro-
ceedings.

A collective agreement consists of a reorgan-
isation plan devised by the company, which is
submitted to the vote of the creditors. At least
half of the creditors, both number and value of
claims, must vote in favour of the reorganisa-
tion plan to have it approved. The plan may
include measures to reduce or reschedule lia-
bilities and interest obligations, swap debt into
equity, or reduce the company’s headcount. An
approved reorganisation plan binds all credi-
tors, including secured creditors, whether they
have voted in favour of the plan or not. The
plan must provide for payment of interest on
the creditors’ claims and the repayment of
such claims may not be suspended for more
than 24 months or, if at the end of the initial
suspension, the debtor requests an extension
and demonstrates that the suspended claims
will be paid in full, 36 months. If successfully
implemented, the debtor is released from all
debts included in the reorganisation plan.

A transfer of all or part of the business un-
der supervision of the court is an option that a
company may apply for when filing the peti-
tion, or at a later stage in the court proceedings.
However, the Public Prosecutor, a creditor or a
party interested in acquiring all or part of the
debtor’s business, may also request the court
to order such transfer in specific circumstances
defined in the Business Continuity Act.

In its petition for judicial reorganisation, a
company must indicate which of the afore-
mentioned options (or combinations thereof) it
wishes to pursue.

These new mechanisms, and specifically the
court-assisted voluntary agreement, offer new
opportunities for investors seeking to acquire
distressed businesses or assets.

Until the entry into force of the Business
Continuity Act, creditors of a company have
generally been reluctant to enter into voluntary
agreements with a debtor in financial distress,
as such voluntary agreement could easily be set
aside in the event the debtor ultimately went
bankrupt soon after entering into the agree-
ment. Such was often the case, given the strict
rules applying to bankruptcy proceedings. The
rules relating to the so-called suspect period
allowed third parties to challenge certain trans-
actions entered into by the debtor prior to the
date of bankruptcy, including any transactions
with creditors or third parties who had knowl-
edge of the debtor’s insolvency. A divestment
of assets could therefore be undone, if the pur-
chaser was, or should have been, aware of the
financial distress of the seller.

The Business Continuity Act favours volun-
tary agreements, which are often the best and
sometimes the only efficient option for mul-
tinational companies to redress their financial
situation and avoid bankruptcy. Certain pay-
ments and transactions made in the context of a
judicial reorganisation, whether it be pursuant
to a voluntary agreement, reorganisation plan
or sale of assets under supervision of the court,
are now protected against subsequent insol-
vency challenge. The insolvency rules that dis-
allow payments of unmatured debts, payments
in kind and transactions with counterparties
who have knowledge of the insolvency of the
debtor, are not applicable to debtors subject to
judicial reorganisation.

A second advantage of the court-assisted vol-
untary agreement is that it remains confiden-
tial, as third parties need not be informed of the
filing or the content of such agreement without
the express consent of the debtor. However, it
should be noted that the secrecy of the agree-
ment does not relieve the debtor of its obliga-
tions to inform and consult his employees, in
accordance with Belgian labour law.

For investors who wish to acquire or take
a participation in a distressed company, it is
essential to be aware of the risks involved.
Obtaining a competitive price may, of course,
increase the return on investment in case of a

turnaround of the company, but it is equally »



important to address a number of legal is-
sues. These include: (i) careful review of the
financial statements of the distressed com-
pany; (ii) due diligence on the intangible as-
sets (e.g., determining if and to what extent
goodwill may be affected) and the tangible as-
sets (e.g., title and security); (iii) employment
relationships (particularly, if the company has
a works council or union representation); (iv)
directors’ liability; (v) tax issues (both of the
acquired company and the purchasing entity);
and (vi) assessment of the recovery plan con-
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ceived by the management of the distressed
company.

If an investor does not wish to acquire the
company, but simply part of its assets, the fo-
cus of the legal due diligence should lie on
the title of such assets. It will be important to
check commercial contracts with suppliers in
order to identify any retention of title clauses
and to verify whether the assets are subject to
a lien or other form of security.

Although the purchase price may be com-
petitive, it is nevertheless important that an
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are privileged to be involved in high profile inter-
national projects, the focus of the practice is to of-
fer day-to-day solutions and to address legal needs
in an efficient manner. Special about Lorenz is its
independent status whilst being strategically con-
nected to some of the finest law firms all over the
world. This allows Lorenz to assist its clients in in-
ternational legal projects when needed and at the
same time provide a personalised and tailor-made
service. The vast experience of Lorenz lawyers in co-

independent appraisal of the business or the
assets, following a proper legal and financial
due diligence, is carried out. If the divestment
of the business or assets takes place after the
debtor has entered into reorganisation pro-
ceedings, or if the debtor files for bankruptcy
soon after the divestment, third parties may
challenge such divestment to the extent that
the debtor has not received a fair consider-
ation. The rationale of the transaction should
therefore be carefully considered, as the price
must be defensible in court. W

ordinating international teams and in providing an
integrated and seamless service in relation to inter-
national legal projects in an independent and, there-
fore, cost-efficient manner is what makes Lorenz
different and highly effective. Our local experience
and knowledge of local business customs and con-
ditions, political and economical stakeholders, mar-
ket trends and developments enable us to offer our
clients a truly unique service. For more information,
visit www.lorenz-law.com.
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